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MEMORANDUM 

 
TO:   IAASE Executive Board 
 
FROM:  Hodges, Loizzi, Eisenhammer, Rodick & Kohn LLP 
   
BY:   Michelle Todd & Bennett Rodick 
 
RE:   Legal Update 
  
DATE:  May 1, 2019 
              
 
Welcome to the IAASE Executive Board Meeting: 
 
The below legal updates are not intended to be exhaustive of their topics and there are many 
topics not covered in this memorandum that may be of relevance to special education 
administrators. This memorandum is not intended as legal advice or to establish an 
attorney/client relationship, but rather to highlight certain key legal issues or trends that we 
have been observing at HLERK. 
 

1. OSEP Provides Guidance on Students Not Yet Eligible for Special Education Service
   

In a letter to Judy Nathan, the Office of Special Education Programs (“OSEP”) responded to a 
series of three questions regarding what protections are available to students who are not yet 
eligible for special education services. First, the letter clarifies that if the District knows that a 
student has a disability, but their eligibility for special education services has not yet been 
determined, that the student can assert the disciplinary protections under the Individuals with 
Disabilities Education Act (“IDEA”). Specifically, within 10 days of any decision to change the 
student’s placement, the District must hold a manifestation determination review (“MDR”). 
Second, the letter provides that if a District cannot postpone an MDR to after an evaluation for 
special education services is complete, that the District must still hold the MDR. It is still possible 
for the District to hold the MDR without an IEP, by convening a group of knowledgeable persons 
as determined by the parent and the District who can adequately determine if the misconduct was 
a result of the student’s disability. There is nothing in IDEA that prevents the District from holding 
the MDR in connection with its evaluation and eligibility determination, as long as the MDR 
occurs within 10 days of a change of placement. Third, and finally, the letter asserts procedural  
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safeguards posted on the District’s website are not adequate to provide parents with notice of their 
rights to due process. The District is still required to provide the parents with written notice of any 
decision’s regarding change of placement, even if this occurs before eligibility is determined.  
 

2. OSEP Provides Guidance on RTI and MTSS Services  
 
In a letter to Dr. Perry Zirkel, the Office of Special Education Programs (“OSEP”) responded to a 
series of three questions regarding the implementation of response to interventions (“RTI”) and 
multi-tiered systems of supports (“MTSS”). First, the letter clarified that the Individuals with 
Disabilities Education Act (“IDEA”) does not define RTI or MTSS. Second, the letter provided 
that IDEA Part B funds cannot be used to provide special education and related services during 
the secondary and tertiary levels of a TRI framework, if the child has not yet been evaluated and 
found to have a disability. Additionally, parents must provide consent for students to receive the 
initial provision of services. Third, and finally, the letter addressed if RTI can be used to implement 
least restrictive environment (“LRE”), as required under IDEA. The letter clarifies that there is 
nothing in IDEA to prevent students who qualify for special education from receiving RTI 
services, and that all special education services must conform with an eligible student’s IEP and 
related services to provide the student with a free appropriate public education (“FAPE”).  
 

3. Due Process Documents and Documents Created Post-Graduation May Qualify as 
Student Records 

 
On March 22, 2019, the Regional Superintendent of School for the North Cook Intermediate 
Service Center upheld a Hearing Officer’s determination that a school district properly maintained 
student records that pertained to a graduated student’s due process proceeding. A Parent brought 
a student records challenge pursuant to the Illinois Student Records Act (“ISSRA”), 105 ILCS 
10/1 et seq., its corresponding regulations, 23 Ill. Adm. Code 375.90, and the District’s Board of 
Education Policy. The Parent alleged that the disputed documents should be removed from the 
student’s records because the disputed documents were created after the student graduated from 
the District. Moreover, the Parent claimed that the records did not properly identify the student, 
the disputed documents contained generic form documents that did not relate to the student, and 
were “private communication.” 
 
The District conducted an informal meeting to discuss the Parent’s concerns with the disputed 
documents. The Parties were unable to reach an agreement regarding the records. As such, the 
matter proceeded to hearing. Throughout the hearing, the District presented evidence and 
testimony proving that the challenged documents were school student records as they clearly 
identified the student, were maintained by the District, and had direct relevance to the student’s 
education as the documents related to a due process proceeding initiated by the Parent.   
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Ultimately, the Hearing Officer found that the District properly maintained all of the disputed 
documents as student records because the documents individually identified the student and had 
clear relevance to the student’s education. First, the Hearing Officer rejected the Parent’s concern 
that the disputed documents were created after the student’s graduation and they did not qualify as 
student records. The Hearing Officer determined that because the disputed documents, which were 
created after the student’s graduation, were relevant to the student’s education at the time of their 
creation. The Hearing Officer rejected the Parent’s claim that the disputed documents did not 
properly identify the student despite utilizing the student’s first name or initials. Instead, the 
Hearing Officer determined that the disputed documents individually identify the student and were 
accurate. Therefore, the District was required to maintain the disputed documents.  
 
The Hearing Officer also decided that the generic or form documents provided to the Parent during 
her due process complaint qualified as student records, as the documents identified the student and 
were attachments to emails that identified the student and were directly related to his education. 
Finally, the Hearing Officer denied the Parent’s assertion that certain disputed documents did not 
qualify as a student record, because it contained language indicating that the email was “private 
communication” in the signature line of the District’s email correspondence. 
  
After the Hearing Officer found in favor of the District on all issues at the Student Records 
Hearing, the Parent filed an appeal with the Regional Office of Education. The Regional 
Superintendent upheld the Hearing Officer’s decision on all issues. The Regional Superintendent 
determined that the Parent had not produced clear and convincing evidence to demonstrate that the 
contested student records were inaccurate or inappropriate. The Regional Superintendent’s 
decision reiterated that the burden of proof rested on the Parent to prove that the records were 
inaccurate, improper or irrelevant, and no evidence to support this contention was presented. The 
Regional Superintendent also upheld the Hearing Officer’s rulings pertaining to form documents 
provided to the Parent during the underlying due process hearing and emails containing “private 
communication” language. 
 
The decisions by the Hearing Officer and Regional Superintendent illustrate that due process 
documents and documents created after a student has graduated can meet the qualifications of a 
student record. District should be aware that they may still have an obligation to maintain 
documents created after a student has left their district because the documents may meet the 
definition of a student record. 
 

4. Judge Dismisses Portions of “Students and Parents for Privacy” Lawsuit Regarding 
Rights of Transgender Students 

 
We have previously reported on the Students and Parents for Privacy v. Township High School 
District No. 211 case. Most recently, a federal judge dismissed portions of the Students and Parents 
for Privacy group’s lawsuit.  
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As you will recall, this case revolves around District 211’s access to facilities policy. Pursuant to 
an agreement with the United States Department of Education, District 211 allows transgender 
students to access locker room facilities consistent with their gender identity. The agreement 
provides for the individual transgender student at issue to change in a private changing area within 
the girls’ locker room. Following the settlement agreement, District 211 adopted a policy allowing 
all transgender students to use the facilities of their choice.  
 
In 2016, a group of parents called the Students and Parents for Privacy, filed a lawsuit against 
District 211 alleging the settlement agreement with the Department of Education “trample[d] 
students’ privacy and other constitutional and statutory rights.” The Students and Parents for 
Privacy claim enforcement of the access to facilities policy has caused students “embarrassment, 
humiliation, anxiety, fear, apprehension, stress, degradation and loss of dignity.”  
 
Most recently, District 211 moved to dismiss the lawsuit. The federal court granted portions of the 
District’s motion to dismiss while denying others. The federal court dismissed claims brought by 
Victoria Wilson, a parent and the president of the Students and Parents for privacy, individually, 
on the basis Ms. Wilson lacked standing. The court also dismissed claims related to the alleged 
“right to bodily privacy.” On these claims, the court found that there is no recognized right to 
bodily privacy and as such, the Students and Parents for Privacy failed to state a claim. Finally, 
the court dismissed the Students and Parents for Privacy’s claims relative to their allegations that 
as parents they have a right to direct their children’s education and as a result, a right to teach 
modesty. The court found the “right to direct the education of one’s children is a right to provide 
supplemental education or to choose an alternative to public education rather than a right to 
overrule aspects of public education, it does not encompass the right…parents assert.”  
 

5. A Hostile Work Environment Need Not Be Hellish, If the Alleged Harasser Is a 
Supervisor 

 
In a recent ruling, a federal appellate court clarified that abusive conduct in the workplace need 
not be “hellish” to violate federal workplace discrimination laws. The court held that even though 
harassing conduct may not create a hostile work environment when the harassers are an employee’s 
co-workers, the exact same harassing conduct may be enough to create a hostile work environment 
when the alleged harasser is an employee’s supervisor. 
 
In Gates v. Board of Education of the City of Chicago, the United States Court of Appeals for the 
Seventh Circuit, with jurisdiction over federal cases arising in Illinois, Indiana, and Wisconsin, 
reversed a trial court’s grant of summary judgment in favor of the Board of Education over an 
engineer’s race-based hostile work environment claim. 
 
In the case, Fred Gates, an African-American chief engineer for the Chicago Public Schools, 
testified that his supervisor used the “N-Word” three times and threatened to write-up his “black 
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ass.” The trial court concluded that the evidence was too infrequent and insufficiently severe and 
pervasive to be actionable under workplace discrimination laws. The trial court reasoned that the 
discrimination Gates complained of was not “hellish” and so granted summary judgment for the 
Board of Education. 
 
The appellate court disagreed. The three-judge panel concluded that the trial court erred in two 
ways. First, it relied on the “hellish” standard, which is not a standard any plaintiff must satisfy. 
Second, it failed to distinguish cases where the plaintiff’s co-workers show racial hostility and 
those where the plaintiff’s supervisor engages in the hostile behavior. 
 
The court reasoned, “[w]hile a ‘hellish’ workplace is actionable, plaintiffs’ evidence need not show 
a descent into the Inferno.” The court explained that even though discrimination may not seriously 
affect employees’ psychological well-being, discrimination “can and often will detract from 
employees’ job performance, discouraging employees from remaining on the job, or keeping them 
from advancing in their careers.” 
 
The court also stated, “[w]e have repeatedly treated a supervisor’s use of racially toxic language 
in the workplace as much more serious than a co-worker’s.” The case reminds employers to ensure 
that its supervisors are trained to avoid insensitive language and behavior. This behavior often 
arises when employees are promoted and the colleagues and co-workers with whom they may have 
enjoyed an informal relationship suddenly become their subordinates. The Gates case makes clear 
that abusive or insensitive language might not be enough to constitute harassment when the 
speaker is a co-worker, but it is a different story when the words come from the mouth of a 
supervisor. 
 
Smart employers implement internal controls, including internal complaint procedures to 
encourage employees to come forward with reports of harassment, and preventative training to 
help make sure all employees and supervisors are on guard against inappropriate behavior and 
insensitive language. 
 

6. School Board Member Was Not Denied Constitutional Rights When He Was 
Censured by School Board 
 

A Board member who was denied access to confidential student and personnel information after 
he previously disclosed confidential student record information was not deprived of a 
constitutionally protected interest or his Due Process rights when he was censured. In Earnest v. 
Board of Education of Jasper County Community Unit School District. No. 1, et al., a case 
defended by HLERK, a Board member, Jed Earnest, brought an action in federal court against the 
Board as a whole, the Superintendent, and the individual Board members. 
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The events leading to the lawsuit began when Mr. Earnest forwarded an email that was sent to the 
Board members and contained student record information to individuals outside of the District, 
without authorization from the student’s parents. Such disclosure was a violation of the Illinois 
School Student Records Act and exposed the District to liability. As a result of the unauthorized 
disclosure, the Board took three actions. First, it stopped providing Mr. Earnest with electronic 
copies of confidential information, including confidential student records and personnel 
information. Second, the Board voted on a resolution to censure Mr. Earnest after providing him 
two opportunities to be heard at two separate Board meetings. Mr. Earnest failed to appear at either 
Board meeting and did not request an extension. Instead, Mr. Earnest submitted a written 
statement, which was read during the Board meeting. Third, representatives of the Board 
approached the Regional Superintendent regarding the removal of Mr. Earnest as a Board member. 
Despite these three actions by the Board, Mr. Earnest remained on the Board and continued to 
actively participate. 
 
On December 22, 2017, Mr. Earnest filed his lawsuit, alleging that he was effectively deprived of 
his elected position on the Board, his reputation was damaged, and his chances of re-election and 
real estate development were hurt. Additionally, Mr. Earnest alleged that he was denied his due 
process rights under the Fourteenth Amendment. The court disagreed, concluding that neither Mr. 
Earnest’s constitutional rights nor his due process rights were infringed. 
 
With respect to his constitutional rights, the court addressed both liberty and property interests. 
The court concluded that Mr. Earnest faced no alteration of legal status and was able to effectively 
execute the duties of a Board member. Despite not having access to the all the records all of the 
time, “the level of impairment did not rise to a level where it could be said he was effectively 
removed from his position.” Although Mr. Earnest’s reputation may have been damaged, the court 
noted that is not enough to establish a deprivation of a constitutional interest. 
 
With respect to the due process claim, the court readily determined that the Board gave Mr. Earnest 
reasonable notice of the censure and a meaningful opportunity to be heard. Mr. Earnest was 
provided with two notices and opportunities to be heard before the Board. He chose to not attend 
either. Additionally, the judge considered Mr. Earnest’s private interests, the chances of an 
erroneous deprivation, and the Board’s interest in determining whether there was a deprivation of 
a constitutional right. The Board has a strong interest in keeping student, teacher and principal 
records confidential and, if it did not, “it could be liable for that failure and risk[ ] losing federal 
funding.” The Board’s interests, according to the court, outweighed the interests of Mr. Earnest, 
especially because he was given an opportunity to be heard. 
 
The court found that the Mr. Earnest’s constitutional rights were not violated and granted the Board 
of Education’s motion for summary judgment, concluding the case. 
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HLERK thanks the Executive Board for the privilege of serving as IAASE’s legal counsel. 
Please contact Michelle with questions, and again, please remember that this memorandum 
is intended to be informative, but nothing in this document is intended as legal advice or as a 
solicitation of an attorney/client relationship. You should discuss your specific legal issues with 
your District/Joint Agreement’s legal counsel. 
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